
 
 

 
Comments from Former Representative Kevin Yoder (R-KS) on Behalf of Keep US Posted 
 
Introduction 
Responding to the Commission’s announcement of May 26, 2022, pursuant to House Report 
117-79, Keep US Posted here provides the requested input.  Keep US Posted is a campaign 
supported by commercial and individual consumer users of the United States Postal Service 
(USPS). The organization is committed to its sustainability and to the health of the customer 
base upon which USPS depends. We believe the House report which prompted the current 
comment period identifies many significant issues that are before the Commission. As noted in 
the House report, Congress enacted the Postal Service Reform Act (PSRA; Public Law No: 117-
108), which profoundly improves the USPS’s financial condition.  These changes should prompt 
a new on-the-record review of rate caps for Market Dominant mail.   
 
2006 Postal Accountability and Enhancement Act 
The 2006 Postal Accountability and Enhancement Act (PAEA; Public Law No: 109-435) 
dramatically revised the way postage rates are set. It replaced a lengthy and litigious rate-
setting system with a price cap for Market Dominant mail products.  It codified a grand 
compromise between mailers and the USPS that replaced the detailed examination of each rate 
increase that protected mailer interests with a cap that would give the USPS flexibility to adjust 
rates within a limit that would ensure stability and predictability for postage prices and 
motivate efficiency improvements. Most importantly, the law also gave the Postal Regulatory 
Commission (PRC) the responsibility of administering the rate cap in a way that would protect 
ratepayers who had lost much of their ability to challenge unfavorable rate increases.  
 
The PRC, however, commonly examines rate changes only for compliance with the rate cap; 
other rate issues must be raised ex-post in an annual compliance review.  PAEA explicitly gives 
USPS “pricing flexibility” and qualifies its requirement of a just and reasonable rate schedule by 
allowing differential changes between or within mail classes.  Prices for USPS competitive 
products (mainly packages) are unregulated save for a few basic rules mainly designed to 
prevent cross-subsidization of competitive products by captive customers. While this system 
worked well initially, more recently the financial challenges of the USPS, the inability of 
Congress to quickly pass postal reform, and the failure of the PRC to adequately balance the 
conflicting factors and objectives have resulted in an expanded price cap that no longer reflects 
an adequate balance of the interests of the USPS monopoly and its captive customers.  
 
The Current Regulatory Approach is Inadequate 
Much of the current state of affairs is the product of financial challenges facing the USPS, such 
as the impact of digital technology, the great recession, and the failure of Congress to promptly 
enact consensus postal reform legislation. The postal reform law which just passed is 
functionally identical to legislation introduced in 2016 that could have fully repaired the USPS 
deficits, had it passed within a year or two after introduction.  The delay allowed USPS losses to 



 
 

compound to a point that created continued financial challenges.  However, the PRC has also 
engaged in a series of self-deregulatory actions that have, over time, eliminated many of the 
protections for mailers that made the compromise under PAEA viable.   
 
Shortly after the passage of PAEA, the PRC eliminated the Office of Consumer Advocate (OCA).  
The statute, in place since 1970, required the PRC to appoint an “officer of the Commission” to 
represent the interests of the “general public,” and provided an independent advocate to 
regularly examine the interests of individual consumers and engage on their behalf in 
proceedings with a consistent approach.  
 
Instead, the PRC has replaced the OCA with an inadequate Public Representative – a rotation of 
staff through the role proceeding-by-proceeding, offering little continuity or consistency in 
approach. Moreover, the current Public Representative is no longer instructed to focus on the 
general public.  Rather than eliminating the OCA, it should be expanded to address the 
concerns of all of the USPS’s monopoly customers, and its mission should be determined 
through consultation with those customers rather than dictated by PRC leadership.  
 
There are numerous examples of how the current system fails to serve the interests of the 
customers, whom the PRC was created to protect from the monopoly it was intended to 
constrain. In 2019 the USPS moved to raise the price of the Forever Stamp by a nickel, which 
was the largest increase (10 percent) for the First-Class stamp in history.  Inexplicably, the 
increase was supported by the Public Representative appointed in the proceeding and 
approved by the PRC.  An individual consumer challenged the increase in court and succeeded 
in having it remanded in a decision distinctly critical of the PRC’s approach (Carlson v. Postal 
Regulatory Commission, 938 F.3d 337 (D.C. Cir., 2019).  Yet after all of the time and effort in 
challenging the increase, the revised decision by the Commission left the increase in place and 
simply rearranged the rationale for approving it. This experience, along with many others, has 
put the effectiveness of the PRC in doubt. It is not meeting the mission for which it was created. 
 
With regard to the current challenge, the PRC’s approach to balancing the factors and 
objectives related to the price cap has been inadequate.  In its November 2020 decision to 
expand the cap (Docket RM2017-3, authorized by 39 U.S.C. 3622(d)(3)), the PRC focused 
primarily on only one objective to ensure adequate revenue. It failed to balance other factors 
that were intended to protect the customers subject to it. The PAEA calls for, inter alia, 
“predictability and stability in rates” (39 USC 3622(b)(2)). The PRC has said that this 
responsibility involves both the timing and the magnitude of a rate increase. Yet the current 
price cap represents a burdensomely large increase, which raises serious concerns that the PRC 
is meeting its responsibility. 
 
More distressing is the fact that the PRC has failed to exercise its discretion to gather the 
information that would even allow it to examine significant challenges impacting the USPS 
customer base.  For example, the PRC even rejected pleas from mailers and closed the record 



 
 

of the 10-year review in March of 2020, when the threat of the COVID pandemic was clearly 
evident. Rather than keep the record open the gather information that could have informed its 
decision, the PRC engaged in willful blindness and established a cap that fails to reflect the 
impact of COVID. As a result, the full scope of the pandemic’s impact on the USPS and its 
monopoly customers was unknowable. Now, with the effects of the pandemic better 
understood and the PSRA’s elimination of the prefunding obligation that had previously 
justified the expanded cap, the PRC has a duty to review the proposed rate increases again. Yet 
it has not acted on two petitions from mailers seeking a new review of rates (Dockets RM 2022-
5 and RM2022-6).   
 
A Better Regulatory Approach: Back to the Beginning 
As a former Member of Congress, I know that there is a process whereby legislation gets 
implemented by regulators. Yet this implementation – which is necessary for a functional and 
effective system of governance that with regard to postal policy – is now in jeopardy.  By virtue 
of its creation in the 1970 Postal Reorganization Act, Congress clearly anticipated that the PRC 
would provide regulatory oversight of the USPS’ government monopoly in order to protect the 
public interest. The Senate report on what became the Postal Reorganization Act of 1970 
stated: 
 

In discharging the highly important responsibilities vested in this Commission, it must 
exercise its best judgment to insure that all postal rates, fees, and classifications are 
reasonable and equitable, and to insure that the rights of all mail users are protected, 
throughout the ratemaking and classification process, by careful consideration of all the 
specific public-interest factors that the statute requires be taken into account, and by 
faithful adherence to all of the ratemaking and classification standards set forth in the 
statute.1 

 
Until 2006, the public interest was protected by a lengthy-though-cumbersome litigation 
process that examined every rate change in detail in a process taking up to 10 months.  In 2006, 
PAEA replaced that process with a price cap, which all stakeholders (including USPS 
management) approved of to ensure predictability and stability for ratepayers.  For exigent 
circumstances requiring increases in excess of the cap, a more detailed process for evaluation 
was provided and was successfully used to respond to the impact of the great recession.  But 
the Congress also provided the PRC with broad powers to protect the public, such as subpoena 
power that it has never used.   
 
The PRC has been reluctant to engage in activities beyond the specific direction of Congress. 
That is not how the system should operate.  Other regulatory bodies have effectively utilized 
the authority provided by Congress to achieve their mandate.  For instance, the Environmental 
Protection Agency aggressively acts to prevent pollution. The Securities and Exchange 

 
1 91st Cong., 2nd Session, S. Rep. 91-912, Postal Reorganization (June 3, 1970), p.14 

 



 
 

Commission is active in preventing bank fraud. If anything, these agencies have at times been 
accused of being too aggressive in enforcing their authority.  Yet in recent years the PRC has 
been far more deferential to the entity it was created to constrain, rather than protective of the 
public it was created to serve. Its leadership has defined its role as “calling balls and strikes,” 
but an effective umpire must ensure adherence to all of the rules of the game.  
 
The public needs the PRC to play a functional role in balancing the short-term financial interests 
of the USPS with the long-term health of the postal ecosystem.  A useful starting point would 
be for the PRC to grant one or both of the existing petitions to review the rate caps. Such a 
review would effectively factor in the issues that Congress raised in creating this stakeholder 
input process, as well as the substantive impact of the PSRA, which occurred after the FY2022 
appropriations bill was enacted. Rather than taking its extended price cap and simply tinkering 
with its details, the PRC should start from ground zero and determine whether the price cap 
system enacted in 2006 is still capable of fulfilling the statutory objectives. 
 
In the medium term, the PRC should restore the type of function served by the OCA but expand 
and improve its purview.  This entity should seek to advocate for all of the USPS’s monopoly 
customers and regularly engage with them to understand their concerns. A single individual 
with adequate staff should be appointed to ensure consistency and accountability throughout 
all proceedings that affect Market Dominant rates and services. The current Public 
Representative is barred from communicating with the Commissioners and their advisers about 
the merits of a case.  The wall of separation should also bar directives to the Public 
Representative – or a restored OCA – in regards to what may be advocated or argued on the 
public's behalf. 
  
Opportunities for Further Legislation 
The PRC has broad power to exert its existing authority and revise its approach. Congress did 
not require or imply the narrowing of the PRC’s regulatory activities and programs that has 
occurred since 2006.  These changes came from decisions made by prior PRC leadership, and 
there is an opportunity to pursue a better path. However, Congress also should also refine and 
clarify the expectations and powers of the PRC.  If the experience of unintended consequences 
from the 1970 Postal Reorganization Act and the 2006 PAEA teaches anything, it is the peril of 
failing to correct the unintended consequences which are inevitable when complex legislation is 
applied to a dynamic marketplace.   
 
Foremost, Congress should make clear that the transfer of funding responsibility for the PRC 
from a direct appropriation to an allocation by the USPS Board of Governors does not proscribe 
its authority to pass needed legislation.  While it is true that the USPS Board previously 
controlled funding for the PRC, it must be remembered that throughout that period (1970-
2006), every rate change was automatically litigated in detail.  The 2006 PAEA price cap 
eliminated that protection, cumbersome though it was. By reverting to the prior funding model, 
Congress has effectively turned back the clock, giving the fox the key to the hen house. The 



 
 

current imbalance between USPS discretion and effective regulatory oversight is ripe for abuse.  
The 1970 Senate report noted:  
 

The bill provides that the Postal Rate Commission shall be a body fully independent of 
the Board of Governors and fully independent of any influence whatsoever of the 
Postmaster General or of members of his staff.  The Commission’s independence is 
contemplated as being complete from the other arms of the postal service, subject to 
no subordination within the postal service either expressed or implied.2 

 
Congress should consider further clarification to ensure that this standard is fulfilled.   
 
Congress should also further clarify the PRC’s public service responsibility.  Financial solvency is 
important but cannot be the only criterion. Rates should be examined through the lens of how 
they impact the health of USPS’s customer base, not just whether they will provide adequate 
revenue at a single point in time. By the USPS’s own measure, rate increases sought in the 
Delivering for America plan are predicted to result in a loss of 42% of mail volume.  The reality 
could be much worse. At this point, excessive volume decline is not inevitable but is rather a 
self-fulfilling prophecy.  The failure to consider the impact of rate increases not only on revenue 
but also on the health of the customer base and the ability to sustain service will ensure a 
negative outcome for consumers and the future of the USPS.   
 
 
 
 

 
 

 

 
2 Id., p. 13. 

 


